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Purposes of bankruptcy

e Mechanism to allow person or company

t
C

nat cannot pay creditors to resolve
ebts through division of property

~resh Start” for the Debtor

e Equality among similar creditors
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The U.S. Bankruptcy System

e Bankruptcy Code

— Uniform system of bankruptcy laws known as the
Bankruptcy Code (Title 11 of the U.S. Code).

— The Bankruptcy Code is divided into chapters.
Each chapter governs a different aspect of a
bankruptcy case.
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The U.S. Bankruptcy System

e Bankruptcy Courts

— System of specialized Bankruptcy Courts
that adjudicate bankruptcy proceedings.

— District Courts have jurisdiction, but refer
cases to the Bankruptcy Courts.

— Appeals are to the District Court or
Bankruptcy Appellate Panel (“BAP”), then
to the Circuit Court of Appeals.
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Commencement of a Case

Voluntary and Involuntary Petitions

na
na
na
na
na
na

oter 7 — Liquidation

oter 9 — Municipality Reorganization
oter 11 — Business Reorganization
oter 12 — Farmer Reorganization
pter 13 — Individual Reorganization
oter 15 — Cross-Border Cases
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Where is a bankruptcy case filed?

District in which the Debtor’s domicile, residence,
principal place of business, or principal assets
have been located for 180 days

OR

District in which the bankruptcy case of the
Debtor’s affiliate, general partner, or

partnership is pending.
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How do you find a particular
bankruptcy case?

Popular Venues: SDNY, Delaware

Search the U.S. Party/Case Index:
http://pacer.uspci.uscourts.gov

(does not include Courts of Appeal for the
Second, Eleventh, and Federal Circuits)
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Players

Bankruptcy US Trustee’s

Court Office
Debtor

Unsecured Secured
Creditors
Committee

Attorneys Creditors
Accountants
Financial Advisors
Other
Creditors

Stockholders
Governmental Organized

Agencies Labor
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Debts and the Petition Date

Pre-Petition Debts Post-Petition Debts

e Frozen as of Petition Date e Kept current during case

e Not paid during case e Ordinary course obligations

e Restructured and paid e Administrative expenses
under Plan = Post-petition “DIP” financing

Bankruptcy Filed
“Petition Date”
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Types and Priority of Debt

1) Secured Debt
2) Priority Unsecured Debt

e Administrative Expenses

e Pre-petition Employee Wages
e Pre-petition Taxes

e Section 503(b)(9) Claims

3) Unsecured Debt
4) Subordinated Debt
5) Equity (Stockholders)
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Estate

e All of the Debtor’s interest In
property as of the Petition Date

e Some exceptions (Trust Funds)
e Exemptions

e Important in determining assets
avallable to creditors
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Chapter 7

e Liquidation
e Chapter 7 Trustee
e Powers of Judgment Lien Creditor

e Avoid Unperfected Security Interests
e Pursue Litigation

e Goal: Gather Non-Exempt Assets and
Distribute According to Priorities
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Chapter 7

e Discharge for individuals
— With certain exceptions (see Section 523)

e No discharge for corporations
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Why file Chapter 117

e Delay exercise of creditor remedies
e Restructure debts
e Eliminate burdensome contracts

 Implement restructure with less than
100% creditor cooperation

 Implement M&A strategy
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Chapter 11

e “Debtor-in-Possession” stays in control,
unless a Chapter 11 Trustee is appointed

e Fiduciary duty to maximize estate for
creditors

e Ordinary course transactions permitted

e Most other transactions require court
approval
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Typical Chapter 11 Timeline

Bankruptcy
Problem Filing Schedules

. Bar Date for Filing
Recognition

(“Petition Date”) and SOFA a Proof of Claim

First Day Hearing 341 Creditors Meeting 363 Sale
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Typical Chapter 11 Timeline

Plan of Reorganization Confirmation Effective

Confirmation Process . Date
Hearing

Exclusivity Period

120 days 10 Days
->

Petition Date Disclosure
Statement
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Petition, Schedules, SOFA

e Schedules of Assets and Liabilities
e Statement of Financial Affairs (“SOFA”)

e Great sources of information about the
Debtor

e Avallable on Court’'s docket — not served




haynesboone

Setting precedent.

Petition

e Estimated number of creditors
e Estimated total assets

e Estimated total liabilities
 Nature of Debtor’s business

e List of 20 largest unsecured creditors
usually attached
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Schedules

Schedule A — Real Property

Schedule B — Personal Property

Schedule C — Exempt Property

Schedule D — Secured Creditors

Schedule E — Unsecured Priority Creditors

Schedule F — Unsecured Non-Priority Creditors
Schedule G — Executory Contracts / Unexpired Leases
Schedule H — Codebtors

Schedule I — Current Income (individuals only)
Schedule J — Current Expenditures (individuals only)
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SOFA

_awsuits during past year
Property that was seized/repossessed during
past year

Environmental sites, proceedings
Current and former officers and directors

Stockholders who control over 5%
Debtor’s accountants / bookkeepers
Debtor’s tax consolidation group
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Participating in a Bankruptcy Case

e |In large cases, court may establish a limited
service list

e But any party-in-interest can file a “Notice of
Appearance” requesting service of all
pleadings

e |f firm represents multiple creditors in a
Chapter 11, file a Rule 2019 Statement
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Participating in a Bankruptcy Case

e Electronic filing is mandatory

e Court docket (PACER - 8¢ per page)

e Claims agent or Debtor’s website (free)

 Monthly Operating Reports
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Automatic Stay

e Effective as soon as the bankruptcy
petition is filed.

e Can't take any act to collect a debt or
exercise control over property of the

Debtor:

— Payment demands

— Lawsuits

— Foreclosure

— Setoffs

— Termination of a contract or lease
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Automatic Stay

e Can file a motion requesting relief from
the stay

— For cause

— If property isn’'t necessary for a successful
reorganization and Debtor lacks equity
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“First Day” Hearing

e Usually within the first week after the
Petition Date
e Things happen quickly!

e DIP financing, cash collateral, employee
wages, critical vendors, payment of
estate professionals
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Cash Collateral

e Cash generated by the Debtor’s sale or
use of property that is subject to a
security interest.

e Debtor can’t use it without the secured
creditor’s permission or a court order.
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DIP Financing

e If use of cash collateral is insufficient to meet
the Debtor’s operating needs, the Debtor may
obtain a loan to finance its reorganization.

e The business of making loans to companies in
bankruptcy is known as Debtor-in-Possession
(“DIP) Financing.

e DIP Lender gets a priming lien and wields a
lot of influence In the case.
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341 Creditors’ Meeting

Bankruptcy Code requires the Debtor to give
testimony and answer questions on the
record about the reasons for filing bankruptcy

Questions about the Schedules and SOFA

Presided over by UST in chapter 11 and
trustee in chapter 7

Anyone can attend
Chance to take “free discovery” of Debtor
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Proofs of Claim

 What is a Proof of Claim?
 Where do you find one?

e Should you file one?
 Where do you file one?
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UNITED STATES BANERUFTCY COURT DISTRICT OF

PROOF OF CLADS

Name of Debtor

Casa Nunzhar

MOTE: This form slowld st he wied o make a ok

e A requisar for payesesd of an

Name of Crediter {fhe parsox o ctkar sobity to whom the detior owes money oo propasty):

Name and 2ddress whese notices showdd be sent

Talaphons munstar:

3 Check this box to indicate that dhis
claizn amands a provieusly fled
chim

Court Claim Number:
I drovie)

Filad oo

Name and zddrass wheew payment skeld be st (if Sffarant Srom 2bowa)

Talephons munstar:

2 Check tis box if you are awam that
2zvezs elie kas Sled 2 proof of clxim
ralating to your cleim. Attach copy of
statemant ghing pasticulars.

a El:n & s box if vom are the debior

1. Amonzt of Claim as of Date Caze Filed: £

T2l or part of vous claim is secemed, complete tens 4 balow; howswar, 5f all of your claiz i unsecured, de pet complate
o £.

I all or part of vorus claim is extifled to poiesity, conplato itam 5.

[PChack thiz box if claim includes interast or other chasges iz additvez o the principad zzscextof claim. Attach ftemmized
sietarent of ioterest or chargss

1. Bmsis for Claim:
Eep instrucsion 22 on reverss side.)

3. Last for digits of any nomber by which creditor identifies debtor:

Ja. Debtor may kave scheduled accoune a5
(Sap mstraction £3a oz reverse side)

4. Secured Claim (3o imemuctoz &4 oz revarss wda)
Chiack the 2ppropriats box of your clains i secursd by
aformaticn.

2 lism om proparty or a right of setoff and provids the mquested

Nature of properey ar right of secefl:.  Esal Zsnate Odoter Vakicle [m Fe

Diescribee:

Value of Property:3 Apmnal Interest Fate 13

Ampunt of arresrage and other charges as of mme caze filed incloded in secored claim,
if amy: § Biasiz for perfection:

Ampumt of Secured Cluim: § Ameant Unzecured: 3

& Credits: The e=soumt of all payments co this clai= kas besz cradited for the purpose of making this proof of claim

clai=, woch as prommissery notas, parchass
t5, judgmeants, mrortzages, and security agrasmests.
v, Ateack redacted c;.-:: efdoc Jﬂl’.t.-:.\fn nra of pacfaction of

2 Eay al:c attack 3 sume=ary. (5

“rdacied ™ on Feverse aige )

insruction T owd daf

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER
SCANKING.

Ifthe decumemts are not availabla, plaass sxplai=

<% .’.;m.uu.ul: of Claim Ensicled t=
Pricrity under 11 USC. £307(a). If
sny portios of vour claim falls i
ene of e followizg categories,
check the box and stace the
smcnnt.

Specify the priocty of the claim.

3 Wages. salaries, or commiszions (up
to 510,950%) sor=ad withi=
:.fur: filing :-fr_n hmhl.;u:

7 Cepmibetions to an seplovas bonaft
plan— 11 US.C. 5307 (2){T)

ar srvices for g 1
housebold mee— 11 TLE.C. 5507
P

N

3 Taxas or penaties owed to
povemnmeeniz] moits = 11 U.S.C. §507
(g}

3 Crther — Spacify applicable paragrapk
of 11 TLE.C. g507 (2

I

Amount entitled to priosicy:

£

Diate: Signature: The parson fling this
othar parsen rothorized to fle this
addrass above. Astach copy of powsr of 2oy, if ey,

rigm and print name and t=le. if amy, o

FOR COURT TSE ONLY [

T £ tha cradior or
stz address and telepkons oumher of differunt fon: the notce
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Section 503(b)(9) Claims

e Seller gets an administrative expense
priority claim for the value of goods the
Debtor received within 20 days before
the Petition Date.

e Might not be paid until confirmation.
e Bar date?
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Section 546 Reclamation Claims

e UCC recognizes seller’s right to reclaim
goods sold to an insolvent buyer

e Bankruptcy Code expands the UCC’s
20 day deadline to 45 days

e Send a demand letter to the Debtor

e Seller can still assert a 503(b)(9) claim
If It misses this deadline
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Executory Contracts
and Unexpired Leases

“Executory” means obligations remain on both sides
Rejection = pre-petition claim for damages

Assumption = all defaults cured (including payment
of pre-petition claim in full)

Assignment does not require non-debtor’s consent,
but the assighee must demonstrate “adequate
assurance” that it can perform under the contract
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Executory Contracts
and Unexpired Leases

e Deadline for Debtor to assume/reject:

e Chapter 7 - 60 days after Petition Date
e Chapter 11 - Before Plan confirmation

e Both parties may have to perform during
“limbo period” while Debtor decides

e Can file a motion to compel Debtor to
assume or reject
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Executory Contracts
and Unexpired Leases

e Some restrictions on non-residential
real property leases:
— Debtor must assume or reject the lease

nefore earlier of 120 days from the Petition
Date OR the date of the confirmation order

— Extension is available for 90 additional
days; after that, need landlord’s consent
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Section 363 Sales

e Debtor can sell property during the
case.

e |n some circumstances, court may allow
the Debtor to sell all or substantially all
of its assets through Section 363
Instead of a Plan of Reorganization
(e.g., Chrysler)
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Typical Sale Process

Marketing of Property

Negotiation of Purchase Agreement with
Stalking Horse Bidder

Approval of Bid Procedures (Breakup Fee)
Auction

No Collusive Bidding

Sale Free and Clear of Liens

Limitations on “Sub Rosa” Plans
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Avoldance Actions

e Goal Is to prevent preferential treatment of certain
creditors and recover improperly transferred assets

e Effect Is to return assets to the estate to be
distributed among all creditors

e Take place in an “Adversary Proceeding” —
a lawsuit within the bankruptcy case
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Preferences
(Elements)

e Transfer of the Debtor’s property or interest In
property (e.g., payment)

e To or for the benefit of a creditor

e On account of an antecedent debt

e \Within 90 days before the Petition Date

e Made when the Debtor Is insolvent (presumed)

 Allows the creditor to recover more than it
would in an imaginary Chapter 7 liquidation
(I.e., creditor is not fully secured)
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Preference Defenses

e Contemporaneous Exchange for
New Value

e Ordinary Course Of Business

e Subsequent New Value
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Fraudulent Transfers

e Actual Fraud: Transfer undertaken with
actual intent to defraud creditors

OR

e Constructive Fraud: Where the Debtor
receives less than “reasonably equivalent
value” in exchange for the transfer and
Debtor iIs insolvent, has unreasonably small
capital, or believes it will be unable to pay
debts as they become due
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Plan of Reorganization

A Plan of Reorganization is a proposal to
creditors about how the Debtor will pay them.

Creditors vote for or against the Plan.

If approved by the court (“confirmed”), the
Plan becomes a legally binding agreement
between the Debtor and its creditors.

Pre Packs/Lockup Agreements
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Confirmation Process

e Exclusivity Period: Only Debtor can file
a Plan for the first 120 days

e Court often grants extensions

e Once Exclusivity Period expires, anyone
can file a Plan
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Disclosure Statement

The proponent of a Plan must obtain court approval
of a Disclosure Statement.

To be approved, a Disclosure Statement must contain
adequate information to allow a person to make an
Informed decision about the Plan.

A Disclosure Statement describes the history of the
bankruptcy case, the Plan, and the proposal for
payment of debts.

Another good source of information
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Voting

After its Disclosure Statement is approved, the Plan

proponent mails a copy of the Plan and Disclosure
Statement to all creditors and shareholders.

Creditors and shareholders submit votes to accept or
reject the Plan.

Claims are grouped in “classes” with similar claims.

For a class to accept, need the votes of 2/3 in dollar
amount and 1/2 in number.

If less than 100% accept, can “cramdown” on rejecting
classes.
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Confirmation Hearing

Court determines whether Plan satisfies
all Bankruptcy Code requirements
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Typical Chapter 11 Timeline

Plan of Reorganization Confirmation Effective

Confirmation Process . Date
Hearing

Exclusivity Period

120 days 10 Days
->

Petition Date Disclosure
Statement
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The End of A Bankruptcy Case

e Chapter 11 e Chapter 7
— Confirmation of Plan — Trustee’s report of
— Effective Date of a Plan expected distribution

— Discharge/injunction — Creditors paid pro rata
share

e Chapter 13 — Discharge (individuals)

— Confirmation of Plan

— Discharge (when
payments made in full)
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